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Welcome 

Section 33.214 of the FAR states that ADR may be used if an 
agreement on ( the) alternative procedures and terms to be •used in lieu of formal litigation, is put in place. 

This lesson describes the elements of an ADR agreement and 

introduces the seven ADR procedures. ADR Agreement 


Upon completion of this lesson, you should be able to: 


• Describe the elements o f an ADR agreemen t . • 

• 
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What is an AOR Agr eement? 

An ADR agreement is a formal agreement, signed by 

the participating parties, that describes, as 

completely as possible, how conflicts a nd disputes 

in the contract will be handled. 


It is a description of the conflic t resolution system. 

If a partnering agreement is in place, the parties AN ADR AGREEMENT" IS NOT" 
will use the ADR procedure included in the "ONE-SIZE-FilS-ALL." 

partnering agreement. 


EAC~ AGREEMENT" NEEDS 
10 BE iAILORED 10 ii-IE 
PARiiCULAR. AND i'ER~Ai'S. 
UNIQUE SliUAiiON. 
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Long Description 

Graphic of a yellow sticky note with the following text: 

"An ADR agreement is not 'one-size-fits-all'. Each agreement needs to be tailored to the particular, and 
perhaps, unique situation." 
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Elements of an AOR Agreement 

At a minimum, an AOR agreemen t should contain the following elemen ts : 

• 	 Issues to be discussed 

• 	 ADR procedures 

• 	 Role of the neutral 

• 	 Procedure for neutral selection 

• 	 Payment o f the neutral 

• 	 Duration o f the process 

• 	 Scope of in formation exchange 
( discovery) 

• 	 Procedure for conduc ting the proce ss 

• 	 The use of information in subsequent adjudication 

• 	 Confiden tiality requirements 

• 	 Preserva tion o f parties' rights regarding further 
legal ac tion 

• 	 Right o f either party to withdraw 

• 	 Paymen t of ADR procedure cost 
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Exploring the Eleme nts of an ADR Agreement - ADR Procedures 

An ADR Agreement is an essential tool to ensure that, i f a 

dispute occurs, both parties will be assured of a fair and 

unbiased method for resolving the dispute. 


These procedures should be carefully considered and 
included in contracts, partnering agreements, etc. 

Click here to to see an example ADR Agreement. 

l et's explore the differen t elements of an ADR Agreement. 
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Exploring the Elements of an ADR Agreement - Neutrals 

An ADR Agreement should include, as clearly as possible: 

1. The conditions under which a neutral will be used 

2. The role of the neu tral 

3 . The procedure for selec ting a neutral 

4. Informa tion abou t how the neutral will be paid 

The ADR Agreemen t should address the appointmen t, 

role, and paymen t of the neutral. ( Keep in mind that 

costs of a priva te sec tor neutral can range from $1, 000 

to $9,000 per day. ) T he costs should also include the 

costs of the facilities used and other similar expenses . 


Oick here to see an example of neutrals in an ADR 

Agreement . 
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) requesl and upon murual , I 

convene wilhin 20 calendar days of!he requc 
·mbers, and will lie composed oflhree pcrso1 

he selecled by a cross nominalion and seb 
mbers and !he oilier panner will selecl a • 

·1ed by murual cbaner of !he Panners 
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Exploring the Elements of an ADR Agreement - Neutrals, Cont. 

Th e agreement should spell out the role the neutral 

is anticipated to fulfill (mediator, fact finder, 

arbitrator, etc.). 


I n the c ase of a mediator, the part ies may specify 

whether the mediator is expected to be evaluative 

( active ) or facilitative ( passive ). The neu tral should 

also be disqualified as a wi tness in subsequen t 

litigation . 


It should be no ted tha t the neutral canno t 

participate in subsequen t litigation. Any mee ting :c~tntauons to the Pan~I will be confi<kmial ttl<tm d 


Panel or ocher pmons muiWIIIy ogro<d upon"•II
not es or similar type of documentation created by 
"<lias lh< ""·hit< papers"' ond onyoll'<t> of<•

the neutral cannot be used in subsequent litigation 
1 hi< for""' in ony sub«qu<nt I<••I pr

and needs to be destroyed by the neutral. IT • p,_,.. ""'lh< p 

Oick here to reyjew the example of neutrals in an 

AOR Agreement . 
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Exploring the Elements of an ADR Agreement - Duration 

The ADR Agreement should contain information 

about the duration of the process and each step in 

the process as applicable. 


Click here to see an example of dura tion in an APR 
Agreement. 

...._ Pilge7of26 I _..... 
Back Next 



CLC044 Alternative Dispute Resolution 
lesson 5- ADR Agr eement and Overview of ADR Procedures RE SOURCES I PRI NT I HELP 

Exploring the Elements of an ADR Agreement - Scope 

The ADR Agreement should contain information about 
the scope of information exchange (discovery) . 

When defining the scope of information exchange, 
remember: 

• 	 Include identification o f the details surrounding 

the dispute, including the parties, contracts, 

de fini tion of issues and amounts at dispute. 


Slt'p I ll, 
l...., ....t.._,_.~cp1. 11W "-"" _.,~-- ...• 	 Ask yourself and your team of advisors whether ADR,._, n.t"*l•llltw.-..•-:Ot.....,.)._fl*'t~ 
..........,..,., ........,.,..... .,,....... tl...~·decision- quality information can be developed 
...een. nr --"tft••"M"l«tM"• c...--._.oc ,....., ... """"'* !IlK.,.,. ....,..,........tCtll j • 
using available resources and within the 
(}lqfl6r'-l..btk~............,.......... 


timeframes contemplated by the ADR process. 	 "',_._,.llldi.,,_..... """"..n. 

• 	 Using ADR does not change the burdens of 
proof. ADR will not weaken a strong case or 

strengthen a weak case. 


Click here to see an example o f scope in an ADR 

Agreement. 
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Exploring the Elements of an ADR Agreement - Scope, Cont. 

When defining the scope of information exchange, 
remember: 

• 	 Be sure your submission agreemen ts have a 

cut-off date for the submission of evidence. 


• 	 Decide if witnesses previously deposed may be 

deposed again. 


• 	 Take care tha t your ADR agreement does not 
S lt'p I ll, 

allow the o ther side to overwhelm you with l...., ....t.._,_.~cp1. 11W "-"" _.,~-- ... 
ADR,._, n.t"*l•llltw.-..•-:Ot.....,.)._fl*'t~discovery requests. ..........,..,., ........,.,..... .,,....... tl...~· 

...een. nr --"tft••"M"l«tM"• c...--._.oc ,....., ... """"'* !IlK.,.,. ....,..,........tCtll j • 


(}lqfl6r'-l..btk~............,..........

Click here to reyjew an example of scope in an ADR 	 "',_._,.llldi.,,_..... """"..n. 
Agreement. 
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Exploring the Elements of an ADR Agreement - Procedures 

The ADR Agreement should contain information about the 
procedure for conducting the ADR process. 

Remember to address: 

• 	 The type of limits (e.g., schedule, time, relevance 

to issues/subjects, etc.) that are provided 


• 	 Records retention, fu ture use and the effect on 

fu ture access/discovery, and how discovery 

disputes, i f any, will be resolved ( e.g., can matters 

disclosed be used in future litigation?) 


• 	 Provisions for control of st atement s, briefs, 

opening offers or position papers ( e.g. , Do the 

parties submit confidential position statements only 

to the neutral? What about length and format?) 


Click here to see an example of procedure s in an ADR 

Agreement. 
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Exploring the Elements of an ADR Agreement - Procedures, Cont. 

The Step Action Table shows the logical steps that 
could be included in an ADR procedure. 

It is important to plan how you will proceed through 
the ADR procedure to ensure that the order of 
activity is appropriate and that you have planned 
for di fferen t possible ou tcomes . 

Click the Step Action Table on the right to see a 
completed example. 

2 

) 

• 
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Popup Text 

Sample Step Action Table 

STEP ACTION 

1 

Meet and Discuss (Government Only): 

• Identify the Government players (DCMA, DVAA, ACO, PCO, engineers, lawyers, etc.) 
• Discuss roles and responsibilities 
• Availability of funds 

2 

Meet and Discuss (All Parties): 

• Contractor's willingness to use ADR 
• What ADR procedure will be used 
• The role of a third party neutral, if any 
• How to exchange information 
• Stay of proceedings (COFD/appeal) 
• The schedule for resolution 
• Draft ADR Agreement & Selection of Third Party Neutral 

3 Stay of Proceedings 
4 Statement of Issues 
5 Exchange of Documents 
6 Compilation of Facts and Documents 
7 ADR Procedure 
8 Identification of Unresolved Issues 
9 Employ additional ADR Mechanisms 

10 Negotiate Agreement 
11 Draft Settlement Document 



    
    

 

 

  

12 Obtain Judgment (if necessary) 
13 Modify the Contract and Make Payment 
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Exploring the Elements of an ADR Agreement - Procedures, Cont. 

Th e ADR Agreement should contain stat ements 
explaining how information may be used in 

li' (d.t....C Clap ... subsequent adjudication. tanaot............. m.: ......... c-.:..... 
~a\"01\cdalk~_. eo.n'*• 
• ddiaq: llbt uaeeo\It lanld tt, dw ,._l 6lt C. au


Click here to see a yse of information example in an kfOK6r Pxlcl«111\"ftle:f lbc P*«ddii...Y bt.,. 

ADR Agreement. ~Of so:bodlerC1ip11Mt1011dr.lll •111 bt be.,.. . . ,..____.....,__ 

•wdl•6r...._,....-_._,.._,of• 
•tk.ucd ~ti.Mklb:: Pmll(l'f JDd dw Jl;lotl ncq~u 11».1111.1 
1be PjMI arc illkn6cd 10 p!OIOOI< lb¢ I\JII1hd opt'll f'lt\oetll I 

Ptnntrs; ~ rcsotu1i011 orliltdupnor • •ll u~~.~, br ~" 

AI aU tim«, tbtPlorl Cbw ll'lly IC'I1n tk role OfI CK'<1 

ton:lnXIIlJ:OIIll4 aiiiiS r60h~ lk dlfl*IC' f'wcbn. dw P 
toadsltiM'C a u·soi ..ICIII ordlt lltflliN 011 ~eoa11. 
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Exploring the Elements of an ADR Agreement - Confidentiality 

Th e ADR Agreement should address the 

confidentiality requirements. Th e ADRA gen erally 

provides for the non· disclosure o f : 


1. Confidential communications to a neu tral 

2. Dispu te resolu tion communications 
J<. 

the Pan<l are intend«! to promote the 1\JII ond OJ>< 

A disputes resolution communication is "any oral or Partuc~: prompt rcsolmion ofthe d1sputc m ilt 

written communica tion prepared for the purposes of 


Al all times. tbe Panel Chair may let in the 10k la dispute resolution proceeding... ". 

common ground and resol"• the d1spu1e. Fwll•< 

to achieve a resolution ofthe issues on thclr o'

Unless otherwise agreed, a neutral may not disclose 

a confidential communication or dispute resolution 

communication, and a party may not disclose a 

disput e resolution c ommunication. 


Oick here to see an example of a confidentiality 

statement in an ADR Agreement . 
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Exploring the Elements of an APR Agreement - Confidentiality, Cont. 

Exceptions to the non-disclosure requiremen ts 

include court order, waiver, statute, public b 


knowledge, and matters o therwise discoverable. 


The APRA's confidentiality provision exempts the 

dispute resolution process from the Freedom of 

Information Ac t {FOIA ) . 


art promo•~ end 
Partners; prompt n:solution O(tbc dl:SJ)Uic \\ 1U 1 

As a precau tion, you should engage the services of 
At all times. the Pant! Chair may 1ct m the 10k (your lawyer to ensure that any confiden tiali ty 
common ground and rtsolw: lhe di.spmc. Funhc 


concerns are properly addressed. to achic\'c a resolution orthe is.sucs on thc1r O\\ 


Click here to reyjew the confidentiali ty statement 

example in an APR AQreement. 
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Exploring the Elements of an ADR Agreement - Rights 

The ADR Agreement should address the parties' 
rights with respect to the ADR process, including: 

1. 	 Preservation of each parties' rights regarding 
further legal action 

2. 	 The right of either party to withdraw from the 
ADR process 

Click here to see an example statements o f righ ts jn 

an ADR Agreement. 


RE SOURCES I PRI NT I HELP 

\I I t R' \II\1 UI'Pl It !U "U! II 

·~fll•raaa& ....~ .. . li.n.... 

<I Pf Aal~c.,.,.~(.ADI;I,_.._.~ 
lllt mot\t~- .., ....kft~~.,...­
~c*-tm:et---. Silnttp(O....-atiPJ_. 
~ CGIIIIpiii)'(L\fSC)M\Y~ I.......,.,.... a.wr.. ­

lft'ltlllrm dtcdnlllbillly fll•..ADR Ill...,_ rdOIIIIioa AI ..... 
..~kMbjrc,IIOIIIISJfti«S'. Tbrproo.tii•lllc• ......••_,., Jt 

o(dJt ~Oo•1moct~IPT: .... ()I.SC tolltt nt.b.,.•tim• 
11:1 kiiK'cI tupmOfprogatanptnfti'C 
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Exploring the Elements of an ADR Agreement - Payment 

The ADR Agreement should address how the costs 
of executing the ADR procedure will be met. 

Click here to see a oayment statement example in ...,....._..,.,..........,......,......,......... 

....,.....,..___.....,....... .,.. Ul 

an ADR Agreement. ..,..............""'........................... 

.....~..................n. ............... 
-. ­
2..«4 2 ( $ ' MAr ........ ..-·......
~..,,....~ ................ 

'7wt c{ i t , 
t ......... l_

....._r_<*­
\ol_......,,.._,.._ 
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Knowledge Review 

An ADR Agreement contains the following statement: 


"When the conflict is not resolved at Step 1, the conflict will be addressed at the daily 

meeting between the Cabinet's Resident Engineer and the General Contractor's Project 

Manager; or between the Subcontractor's and General Contractor's Project Managers.• 


This statement is an example of which element that should be included in an ADR Agreement? 


U Neutral's role 


Process Dura tion 


~ Procedure for conducting the process 

Confidentiality requirements 

This statement is an example of the procedure fo r cond ucti ng t he process that should be 
included in an ADR Agreemen t . 
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Knowledge Review 

An ADR Agreement contains the following statement: 

"At all t imes, the Panel Chair may act in the role of a mediator to help bring the Partners 
to common ground and resolve the dispute.• 

This statement is an example o f which element that should be included in an ADR Agreement? 

~ Neutral's role 

0 Process dura tion 


Procedure for conducting t he process 


Confidentiality requirements 


Check Answer 

This statement is an example of the neutral 's r o le which should be included in an ADR Agreement. 
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The ADR Agreement - Another Example 

Now let's see if you can find the different 

recommended elements in another example ADR 

agreement. 
 • ItEMS TO BE lltSCUSS£D 

• A~ PROCEDURESIf you need a reminder of the elements, they are 

listed on the graphic to the right. • NEllrnAL <ROLE. S£t.£CT10N 


PROCEDURE. PA~MENrl 

Click here to see ano ther ADR Agreement example . 

• DURATION or DJE PROCESS 

Remember to look for all o f the recommended • SCOPE or INFORMATlON EXCI-IANGE 

elements! 
 • PROCEDURE !STEPS IN APR PROCESS> 

• USE or INFORMATION 

• CONFI!>ENT"IA~ REQUIREMENTS 

• PARnES' RIGI-IrS IPRESERVATlON OF 
RIGJ.ITS. RIGJ.Ir TO WJDJ!>RAW> 

• PA~MENr 

~ I Poge 1Qof26 I ..... 
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Long Description 

Graphic of a yellow legal notepad with elements of an ADR Agreement written on it: 
• Items to be discussed 
• ADR procedures 
• Neutral (role, selection procedure, payment) 
• Duration of the process 
• Scope of information exchange 
• Procedure (steps in ADR process) 
• Use of information 
• Confidentiality requirements 
• Parties' rights (preservation of rights, right to withdraw) 
• Payment 
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ADR Procedures 

Federal Acquisition Regulation {FAR) identifies a variety 

of •procedures• that may be used to assist parties in 

resolving their disputes. These proc edures may include, 

but are not limited to: 


• Conciliation 

• Facili tation 

• Mediation 

• Fac t - fin ding 

• Mini- trials 

• Arbitration 

• Use of ombudsmen 

RE SOUR CES I PR I NT I HELP 

EVEN ii-IOUG~ i~E f"AR 
IDENilf"IES i~ESE SEVEN 
SIRAIEGIES. KEEP N MIND 
ii-IAI ONE Of" i~E BENEf"IIS 
Of" ADR IS i~Ai II IS FLEXIBLE. 
II-IE SELECIED ADR PROCESS 
CAN BE IAILORED OR COMBNED 
Will-I Oil-IER PROCEDURES 10 
ALLOW i~E PARiiES MORE 
CONIROL OVER i~E OUICOME 
Of" ii-IEJR DISPUIE. 
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Long Description 

Graphic of a yellow sticky note with the following text: 

"Even though the FAR identifies these seven strategies, keep in mind that one of the benefits of ADR 
is that it is flexible. The selected ADR process can be tailored or combined with other procedures to 
allow the parties more control over the outcome of their dispute." 
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ADR Procedures, Cont. 

The table below describes how each o f these procedures serves different needs and o ffers different levels 
o f assistance to the parties in dispute. 

Cooperat ive 

Decision - Makin g 


Parties are Unassisted 

Cooperative Decision-
making procedures are 
generally more 
condusive to resolving 
non-complex 
controversies. In 
general, the parties 
involved in the dispute 
are unassisted, 
although a third-party 
neutral may provide 
needed assistance if 
the parties get bogged 

Third-Party Assistance with Cooperat ive 
Third-Party Decision - Makin g 

Problem - Solvin g 


Relationship Advisiory Non-

Procedural Substant ive Binding 

Building Binding 
Assistance Assistance Assistance

Assistance Assistance 

In highly complex issues, the third-
party - the neutral - generally 

Third-party assistance is necessary as the takes a more active role in 
complexity of issue of controversy increases. decision-making. The neutral can 
The third-party - the neutral - can offer 
relationship building assistance, procedural 
assistance, and substantive assistance, as 
needed by the parties in dispute. Some 
common methods of offering procedural 
assistance include facilitation and mediation. 
Some common methods of offering 
substantive assistance include mini- trial and 

down. Conciliation is an fact- finding . 
example of a 
cooperative decision-
making ADR procedure. 

offer assistance in brokering a non­
binding agreement or a binding 
agreement, as required by the ADR 
agreement and the circumstances 
surrounding the issue of 
controversy . A common method of 
offering advisory non-binding 
assistance is non-binding 
arbitration. A common method of 
offering binding assistance is 
binding artbitration. 
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ADR Procedures, Cont. 

Remember, you are not limited to the ADR Procedures explored in this module. The point is to use the 

best combination of procedures - tailored as necessary - to allow the parties more control over the 

outcome of their dispute. 


• 

ADR Procedures 

• 

• 
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Generic ADR Agreement 

Finally , let's look at a Generic ADR Agreement that is used for a non- binding ADR Process. 

This plan provides information on draft ADR agreement and selection of third-party neutrals, stay of 
proceedings, statement of issues, etc. 

• 

ADR_Topic S_ADR Generic Plan 

• 

• 

~ I Poge 13 of 26 I ..... 
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Knowledge Review 

Which of the following are the three main ADR procedures? 
(Select all that apply.) 

Litigation Assistance 

~ 	Third -Party Decision-Making 

~	 Third -Par ty Assistance with Negotiations or Coopera tive 

Problem-Solving 


~ 	Cooperative Decision-Making 

Withdrawal from the Process 

The three main ADR procedures consist of: t hird - party decision-making, third- party assistance 
with negotiations or cooperative problem- solving, and cooperative decision- making. 
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Summary 

This lesson explored the different elements that need to be 
included in an AOR Agreement. It also described how these •elements appear in AOR Agreements by providing two 

examples of agreements. The seven ADR procedures were 

also introduced in this lesson. 


ADR Agreement 
You should now be able to : 

• Describe the elements o f an ADR agreement 
• 

• 
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lesson Completion 

You have completed the content for this lesson. 


To continue, selec t another lesson from the Table o f Contents on the left. 


If you have closed or hidden the Table of Contents, click the Show TOC 

button at the top in the Atlas navigation bar. 


~ I Pogel6ofl6 I ~ 
Back Next 


